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[4310-84] 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[43  CFR  Part  2880] 

RIGHTS-OF-WAY  UNDER  THE 
MINERAL  LEASING  Aa 

Monagement  of  Oil  and  Natural  Gat 
Pipelines  and  Related  Facilitiet  on 
Federal  Lands  and  Reimbursement 
of  Costs 

ACTION:  Proposed  rulemaking. 
SUMMARY:  The  purpose  of  this  pro¬ 
posed  rulemaking  is  to  establish  proce¬ 
dures  for  the  management  of  oil  and 
natural  gas  pipelines  and  related  fa¬ 
cilities  on  Federal  lands.  Section  28  of 
the  Mineral  Leasing  Act,  as  amended, 
places  the  management  rest>onsibil- 
ities  with  the  Secretary  of  the  Interi¬ 
or! 

DATE:  Comments  by  May  1, 1978. 
ADDRESS:  Director  (210).  Biu-eau  of 
Land  Management,  18th  and  C  Streets 
NW.,  Washington,  D.C.  20240.  Com¬ 
ments  will  be  available  for  public 
review  in  Room  5555  at  the  above  ad¬ 
dress  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION 
CONTACrr. 

Robert  C.  Bruce,  202-343-8735. 

SUPPLEMENTARY  INFORMATION: 
The  principal  author  of  this  rulemak¬ 
ing  is  Bruce  Conrad  of  the  Bureau  of 
Land  Management,  Division  of  Lands 
and  Realty,  assisted  by  the  staff  of  the 
Division  of  Lands  and  Realty  and 
Dave  Grayson  of  the  Office  of  the  So¬ 
licitor,  UB.D.I. 

Section  28  of  the  Mineral  Leasing 
Act  of  1920  (41  Stat.  449)  as  amended 
(30  U.S.C.  185)  was  enacted  on  Novem¬ 
ber  16,  1973.  This  amendment  autho¬ 
rizes  the  Secretary  to  grant  rights-of- 
way  for  the  construction  of  oil  and  gas 
pipeline  projects  with  stipulations  reg¬ 
ulating  the  construction,  operation, 
maintenance,  and  termination  of  the 
pipeline  system.  The  responsibility  for 
implementing  Pub.  L.  93-153  was  dele¬ 
gated  by  the  Secretary  to  the  Director, 
Bureau  of  Land  Management  under 
Secretarial  Order  No.  3003. 

Where  the  surface  of  the  Federal 
lands  involved  in  a  proposed  right-of- 
way  or  temporary  tise  ^rmit  is  under 
the  jurisdiction  of  two  or  more  Feder¬ 
al  agencies,  the  Secretary  is  autho¬ 
rized.  after  consultation  with  the 
agencies,  to  grant  or  renew  rights-of- 
way  or  temporary  use  permits  through 
the  Federal  lands  involved.  The  Secre¬ 
tary  may  enter  into  cooperative  agree¬ 
ments  with  the  involved  Federal  agen¬ 
cies  for  processing  applications  for 
right-of-way  grants  and  temporary  use 
permits  to  avoid  duplication,  to  assign 
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responsibilities,  and  to  assure  that  de¬ 
cisions  are  based  upon  soimd  environ¬ 
mental,  economic,  and  social  consider¬ 
ations. 

The  Secretary  Is  responsible  for  de¬ 
termining  the  right-of-way  width,  du¬ 
ration  of  grant,  performance  bonding, 
liability  limits,  safety  and  health  re¬ 
quirements,  and  environmental  protec¬ 
tion  stipulations.  He  also  is  responsible 
for  the  collection  of  administrative 
costs  from  the  applicant  for  processing 
the  application  and  monitoring  of  the 
right-of-way  grant  by  the  Govern¬ 
ment.  in  addition  to  land  rental  fees 
for  the  use  of  the  right-of-way  area  on 
Federal  lands.  The  existing  cost  reim- 
bursement  provisions  of  43  CJFR 
2802.1-2  have  been  incorporated  by 
reference  into  these  proposed  regula¬ 
tions.  Subpart  2802.1-2(a)(llK12)  of 
this  title  has  been  deleted  to  eliminate 
the  duplication  of  bonding  require¬ 
ments.  The  Secretary  determines  the 
financial  and  technical  capability  of 
the  applicant,  export  limitations, 
common  carrier  rules,  and  the  joint 
use  of  rights-of-way  corridors. 

In  order  to  make  room  for  all  of  the 
provisions  of  the  new  subpart  2880 
dealing  with  rights-of-way  under  sec¬ 
tion  28  of  the  Mineral  Leasing  Act,  it 
is  necessary  to  redesignate  two  sub¬ 
parts  of  Part  2880.  We  are,  therefore, 
redesignating  Subpart  2882  as  Subpart 
2887  and  revising  it  slightly  for  clarity. 
We  are  also  redesignating  2883  as  Sub¬ 
part  2888.  These  redesignations  will 
not  only  allow  space  for  the  new  re¬ 
write,  but  also  for  any  new  subparts 
pertaining  to  rights-of-way  that  might 
be  needed  in  the  future. 

Note.— The  Department  of  the  Interior 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Economic  Impact  Analysis  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

It  is  hereby  determined  that  publica¬ 
tion  of  this  proposed  rulemaking  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  en¬ 
vironment  and  that  no  detailed  state¬ 
ment  is  required  pursuant  to  section 
102(2)(C)  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969  (42  U.S.C. 
4332(2X0). 

Under  section  28*  of  the  Mineral 
Leasing  Act  of  1920  (41  Stat.  449),  as 
amended  (30  U.S.C.  185),  hereinafter 
referred  to  as  the  Act,  it  is  proposed  to 
amend  Part  2880,  Group  2800,  Sub¬ 
chapter  B,  Chapter  II.  Title  43  of  the 
Code  of  Federal  Regulations,  as  fol¬ 
lows: 

Subpart  2882  [Redesignated  Subpart  2887] 

1.  Subpart  2882  is  redesignated  Sub¬ 
part  2887,  and  is  revised  to  read  as  fol¬ 
lows: 

Section  29  of  the  act  of  February  25, 
1920  (41  Stat.  449,  30  U.S.C.  186),  pro¬ 
vides  in  part  that  any  permit,  lease,  oc¬ 
cupation,  or  use  permitted  under  this 
act  shall  reserve  to  the  Secretary  of 
the  Interior  the  right  to  permit  upon 
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such  terms  as  he  may  determine  to  be 
just,  for  joint  or  several  use,  such  ease¬ 
ments  or  rights-of-way,  including  ease¬ 
ments  in  tunnels  upon,  through,  or  in 
the  lands  leased,  occupied,  or  used  as 
may  be  necessary  or  appropriate  to 
the  working  of  the  same,  or  of  other 
lands  containing  the  deposits  de¬ 
scribed  in  this  act.  and  the  treatment 
and  shipment  of  the  products  thereof 
by  or  under  authority  of  the  Govern¬ 
ment.  its  lessees,  or  permittees,  and 
for  other  public  purposes.  Application 
for  such  easements  or  rights-of-way 
shall  be  filed  in  accordance  with  appli¬ 
cable  laws  and  regulations. 

Subpart  2883  (§§2883.0-3—2883.2-4)  [Re¬ 
designated  as  Subpart  2888] 

2.  Subpart  2883  is  redesignated  Sub¬ 
part  2888. 

3.  The  heading  to  Part  2880  is  re¬ 
vised  and  the  following  new  Subparts 
2880,  2881,  2882,  2883,  and  2884  super¬ 
sede  existing  Subpart  2881: 

PART  2880— RIGHTS-OF-WAY  UNDER 
THE  MINERAL  LEASING  ACT 

Swbpart  2880 — Oil  and  Natural  Ga*  Fipalinat 
and  Related  Facilities,  General 

See 

2880.0-3  Authority. 

2880.0-5  Definitions. 

2880.0-7  Scope. 

Swbpart  2881 — Terms  and  Conditien%af  Right- 
Of-Way  Grants  and  Temporary  Use  Fermits 

2881.1  Nature  of  interest. 

2881.1- 1  Nature  of  right-of-way  interest. 

2881.1- 2  Nature  of  temporary  use  permit 
interest. 

2881.1- 3  Reservation  of  rights  to  the 
United  States. 

2881.2  Terms  and  conditions  of  interest 
granted. 

2881.3  Unauthorized  occupancy. 

**  Subpart  2882 — Applications 

2882.1  Pre-application  activity. 

2882.2  Requirements  for  applications  for 
right-of-way  grants  and  temporary  use 
permits. 

2882.2- 1  Applicant  qualifications. 

2882.2- 2  Application  filing. 

2882.2- 3  Other  data  required. 

2882.3  Application  processing. 

Swbpart  2883 — Administration  of  Rights 
Granted 

2883.1  General  requirements. 

2883.1- 1  Reimbursement  of  costs. 

2883.1- 2  Rental  payments. 

2883.1- 3  Bonding. 

2883.1- 4  Liability. 

2883.1- 5  Common  carrier. 

2883.1- 6  Export 

2883.2  Holder  activity. 

2883.3  Construction  procedures. 

2883.4  Operation  and  maintenance. 

2883.5  Immediate  temporary  suspension  of 
activities. 

2883.6  Suspension  and  termination  of 
right-of-way  grants  and  temporary  use 
permits. 

2883.7  Change  in  Federal  Jurisdiction  or 
disposal  of  lands. 

2883.8  Restoration  of  Federal  lands. 

Swbpart  2884— Appeals 

2884.1  Appeals  procedure. 
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Subpart  2880 — Oil  and  Natural  Gat 

Pipalinas  and  Ralatad  Facilitiatr 

Ganoral 

92880.0-3  Authority. 

The  provisions  of  this  subpart  are 
issued  under  the  authority  of  Section 
28  of  the  Mineral  Leasing  Act  of  1920, 
as  amended  (30  U.S.C.  185).  imless 
otherwise  noted. 

9  2880.0-5  Definitions. 

(a)  “Act”  means  Section  28  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended  (30  U.S.C.  185). 

(b)  “Agency  head”  means  the  head 
of  any  Federal  department  or  indepen¬ 
dent  Federal  office  or  agency,  other 
than  the  Secretary  of  the  Interior, 
who  has  Jurisdiction  over  the  surface 
of  Federal  lands. 

(c)  “Applicant”  means  any  individ¬ 
ual.  partnership,  corporation,  associ¬ 
ation.  or  other  business  entity,  or  any 
State  or  local  govenmental  entity  or 
agency,  which  applies  for  a  right-of- 
way  grant  or  temporary  use  permit 
under  the  Act. 

(d)  “Authorized  officer”  means  any 
employee  of  the  E>epartment  of  the 
Interior  to  whom  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  part. 

(e)  “Federal  lands”  means  all  lands 
owned  by  the  United  States  except 
lands  in  the  National  Park  System, 
lands  held  in  trust  for  an  Indian  or 
Indian  tribe,  and  lands  on  the  Outer 
Continental  Shelf. 

(f)  “Holder”  means  any  individual, 
partnership,  corporation,  association, 
or  other  business  entity,  or  any  State 
or  local  governmental  entity  or  agency 
which  has  received  a  right-of-way 
grant  or  temporary  use  permit  under 
the  Act. 

(g)  “Oil  or  gas”  means  oil.  natural 
gas.  synthetic  liquid  or  gaseous  fuels, 
or  any  refined  product  produced 
therefrom. 

(h)  “Temporary  use  permit”  means  a 
revocable  nonpossessory  privilege  to 
use  specified  Federal  lands  in  the  vi¬ 
cinity  of  a  right-of-way  in  connection 
with  the  construction,  operation, 
maintenance,  or  termination  of  a  pipe¬ 
line  or  for  the  protection  of  the  natu¬ 
ral  environment  or  public  safety. 

(i)  “Pipeline”  means  a  line  of  pipe 
traversing  Federal  land  for  transporta¬ 
tion  of  oil  or  gas.  The  term  includes 
trunk  lines,  gathering  lines  and  relat¬ 
ed  facilities. 

(j)  “Pipeline  system”  means  all  fa¬ 
cilities.  whether  or  not  located  on  Fed¬ 
eral  land,  used  by  a  holder  in  connec¬ 
tion  with  the  construction,  operation, 
maintenance,  or  termination  of  a  pipe¬ 
line. 

(k)  “Related  facilities”  means  those 
structures,  devices,  improvements,  and 
sites,  the  substantially  continuous  use 
of  which  is  necessary  for  the  operation 
or  maintenance  of  a  pipeline,  which 


are  located  on  Federal  lands,  and 
which  are  authorized  under  the  Act. 
including  but  not  limited  to:  Support¬ 
ing  structures;  airstrips;  roads;  camp¬ 
sites;  gathering  lines;  pump  stations, 
including  associated  heliports,  struc¬ 
tures.  yards,  and  fences;  valves,  and 
other  control  devices;  surge  and  stor¬ 
age  tanks;  bridges;  monitoring  and 
communication  devices  and  structures 
housing  them;  terminals,  including 
structures,  yards,  docks,  fences,  and 
storage  tank  facilities;  retaining  walls, 
berms,  dikes,  ditches,  cuts,  and  fills; 
structures  and  areas  for  storing  sup¬ 
plies  and  equipment. 

(l)  “Right-of-way”  means  the  Feder¬ 
al  land  authorized  to  be  occupied  pur¬ 
suant  to  a  right-of-way  grant. 

(m)  “Right-of-way  grant”  means  a 
nonpossessory.  nonexclusive  right  to 
use  Federal  lands  for  the  limited  pur¬ 
pose  of  construction,  operation,  main¬ 
tenance.  and  termination  of  a  pipeline. 

(n)  “Secretary”  means  the  Secretary 
of  the  Interior. 

92880.0-7  Scope. 

(a)  These  regulations  apply  to  any 
application  now  on  file  or  hereafter 
filed  with  Federal  agencies  for  issu¬ 
ance.  modification,  or  renewal  of  a 
right-of-way  grant  or  a  temporary  use 
permit,  except  where  the  surface  of 
the  Federal  land  involved  in  the  right- 
of-way  or  temporary  use  permit  area  is 
imder  the  jurisdiction  of  a  single  Fed¬ 
eral  agency,  including  bureaus  and 
agencies  within  the  Department  of  the 
Interior,  other  than  the  Bureau  of 
Land  Management. 

(b)  In  addition,  the  provisions  of 
9  2883.5  of  this  title  apply  to  all  right- 
of-way  grants  and  temporary  use  per¬ 
mits  heretofore  i^ued  pursuant  to  sec¬ 
tion  28  of  the  Mineral  Leasing  Act  by 
the  Bureau  of  Land  Management,  and 
to  permits,  grants,  and  other  authori¬ 
zations  heretofore  issued  by  the  Secre¬ 
tary  or  his  delegate  in  connection  with 
the  Trans-Alaska  Oil  Pipeline  System 
(TAPS). 

Subpart  2881 — Terms  and  conditions 

of  right-of-way  grants  and  tempo¬ 
rary  use  permits 

9  2881.1  Nature  of  Interest 

92881.1-1  Nature  of  right-of-way  interest 

(a)  The  United  States  retains  a  right 
to  use  a  right-of-way  or  authorize  the 
use  of  it  to  others  in  any  manner  not 
inconsistent  with  pipeline  construc¬ 
tion.  operation,  maintenance,  and  ter¬ 
mination.  The  holder  of  a  right-of-way 
grant  has  no  right  to  any  of  the  prod¬ 
ucts  of  the  land  Including,  but  not 
limited  to.  timber,  forage,  mineral,  and 
animal  resources.  The  holder  may  not 
allow  the  use  of  a  right-of-way  by 
others  except  its  contractors,  subcon¬ 
tractors.  or  agents  for  purposes  of  con¬ 
struction.  operation,  maintenance,  or 
termination  of  the  pipeline. 


(b)  A  holder  shall  not  use  a  right-of- 
way  for  any  purpose  other  than  for 
the  construction,  operation,  mainte¬ 
nance.  and  termination  of  the  pipeline 
specified  in  the  holder's  right-of-way 
grant.  A  holder  shall  not  locate  or  con¬ 
struct  any  other  pipelines,  including 
looping  lines,  or  other  improvements 
within  a  right-of-way  without  first  se¬ 
curing  appropriate  authorization 
therefor. 

(c)  The  width  of  a  right-of-way  shall 
be  the  width  of  the  pipeline  plus  25 
feet  on  each  side  thereof  unless  the 
authorized  officer  determines  that  a 
greater  or  lesser  width  should  be  al¬ 
lowed. 

(d)  An  applicant  may  apply  to  the 
authorized  officer  for  a  wider  right-of- 
way  in  limited  areas,  if  necessary:  (1) 
for  the  operation  and  maintenance  of 
the  project  after  construction;  (2)  to 
protect  the  environment;  or  (3)  to  pro¬ 
vide  for  the  public  safety.  If  the  au¬ 
thorized  officer  finds  that  the  addi¬ 
tional  width  is  necessary  for  one  of 
the  above  reasons,  he  may  authorize  a 
wider  width.  Such  authorization  shall 
include  a  written  report  recording  the 
reasons  why  the  additional  width  is 
necessary. 

(e)  A  right-of-way  grant  issued  or  re¬ 
newed  under  these  regxilations  shall  be 
limited  to  a  reasonable  term,  not  to 
exceed  30  years.  No  term  shall  be 
longer  than  is  necessary  to  accomplish 
the  purpose  of  the  grant.  The  autho¬ 
rized  officer  shall  determine  the  dura¬ 
tion  of  each  right-of-way  grant,  taking 
into  consideration,  among  other 
things:  (1)  The  cost  of  the  facility.  (2) 
its  useful  life.  (3)  any  public  purpose  it 
serves,  and  (4)  potentially  conflicting 
uses  of  the  land. 

(f)  Except  where  a  right-of-way 
grant  has  terminated  by  its  terms 
upon  the  occurrence  of  a  fixed  or 
agreed  upon  condition,  event,  or  time, 
it  shall  be  renewed  if  the  project  is 
being  operated  and  maintaineij  in  ac¬ 
cordance  with  all  provisions  of  the 
right-of-way  grant,  these  regulations 
and  the  Act. 

(g)  No  purported  transfer  of  an  in¬ 
terest  in  a  right-of-way  grant,  a  right- 
of-way.  or  any  portion  of  a  pipeline 
system  located  within  a  right-of-way. 
shall  be  valid  without  the  prior  writ¬ 
ten  approval  of  the  authorized  officer. 
Applications  for  such  approval  shall 
be  directed  to  the  authorized  officer. 
Transferees  must  meet  all  the  require¬ 
ments  of  an  original  pipeline  right-of- 
way  grantee  and  must  assume  all  of 
the  transferor’s  responsibility  to  the 
United  States  with  respect  to  the 
transferred  interest  and  shall  agree  to 
be  bound  by  all  terms  of  any  outstand¬ 
ing  right-of-way  grant  or  temporary 
use  permit.  Applications  shall  be  ac¬ 
companied  by  a  nonrefimdable  fee  of 
$50. 
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§  2881.1-2  Nature  of  temporary  use  permit 
interest 

(a)  A  temporary  use  permit  does  not 
grant  any  interest  in  land  and  is  revo¬ 
cable  at  will  by  the  authorized  officer. 

(b)  The  area  covered  by  a  temporary 
use  permit  shall  be  no  greater  than  is 
necessary  to  accommodate  the  autho¬ 
rized  use  or  to  protect  the  environ¬ 
ment  or  provide  for  public  safety. 

(c)  The  duration  of  a  temporary  use 
permit  shall  ordinarily  be  short  and 
never  longer  than  is  necessary  to  ac¬ 
complish  the  authorized  purpose. 

(d)  A  temporary  use  permit  may  be 
renewed  at  the  discretion  of  the  au¬ 
thorized  officer,  but  the  permittee  has 
no  right  of  renewal. 

(e)  A  temporary  use  permit  is  not 
transferable. 

§  2881.1-3  Reservation  of  rights  to  the 
United  States. 

All  rights  in  land  subject  to  a  right- 
of-way  grant  or  temporary  use  permit 
not  expressly  granted  are  retained  by 
the  United  States.  These  rights  in¬ 
clude  but  are  not  limited  to:  (a)  A  con¬ 
tinuing  right  of  access  to  all  Federal 
lands  (including  the  subsurface  and 
air  space);  (b)  a  continuing  right  of 
physical  entry  to  any  part  of  the  pipe¬ 
line  system  for  inspection,  monitoring, 
or  for  any  other  purp>ose  or  reason 
consistent  with  any  right  or  obligation 
of  the  United  States  under  any  law  or 
regulation;  and  (c)  the  right  to  make, 
issue,  or  grant  right-of-way  grants, 
temporary  use  permits,  easements, 
leases,  licenses,  contracts,  patents,  per¬ 
mits,  and  other  authori^tions  to  or 
with  third  parties  for  compatible  uses 
on,  under,  above,  or  adjacent  to  the 
Federal  lands  subject  to  a  right-of-way 
grant  or  temporary  use  permit. 

§2881.2  Terms  and  conditions  of  interest 
granted. 

(a)  AU  right-of-way  grants  and  tem¬ 
porary  use  permits  issued,  renewed,  or 
amended  under  these  regulations  shall 
contain  such  terms,  conditions,  and 
stipulations  as  may  be  prescribed  by 
the  authorized  officer  regarding 
extent,  duration,  survey,  location,  con¬ 
struction,  operation,  maintenance,  use, 
and  termination.  The  authorized  offi¬ 
cer  shall  impose  stipulations  which 
shall  include  but  shall  not  be  limited 
to:  (1)  requirements  for  restoration,  re¬ 
vegetation,  and  curtailment  of  erosion 
of  the  surface  of  the  land;  (2)  require¬ 
ments  to  insure  that  activities  in  con¬ 
nection  with  the  right-of-way  grant  or 
temporary  use  permit  will  not  violate 
applicable  air  and  water  quality  stan¬ 
dards  or  related  facility  siting  stan¬ 
dards  established  by  or  pursuant  to 
law;  (3)  requirements  designed  to  con¬ 
trol  or  prevent  damage  to  the  environ¬ 
ment  (including  damage  to  fish  and 
wildUfe  habitat),  damage  to  public  or 
private  property,  and  hazards  to 
public  health  and  safety;  and  (4)  re¬ 
quirements  to  protect  the  interests  of 
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individuals  living  in  the  general  vicini¬ 
ty  of  the  right-of-way  or  temporary 
use  permit  area  who  rely  on  the  fish, 
wildlife,  and  biotic  resources  of  the 
area  for  subsistence  purposes. 

(b)  Right-of-way  grants  or  tempo¬ 
rary  use  permits  issued,  renewed,  or 
amended  under  this  Act  shall  include 
requirements  that  will  protect  the 
safety  and  health  of  pipeline  workers 
and  the  general  public,  including,  but 
not  limited  to,  protection  against  the 
sudden  rupture  and  slow  degradation 
of  the  pipeline.  Applicants  and  holders 
shall  design,  construct,  operate,  and 
maintain  all  facilities  in  accordance 
with  all  Federal.  State,  and  local  laws 
and  ordinances  governing  pipelines 
and  pipeline  construction. 

§  2881.3  Unauthorized  occupancy. 

No  holder  of  a  right-of-way  grant  or 
temporary  use  permit  shall  use  or 
allow  any  other  person  to  use  the 
right-of-way  or  temporary  use  permit 
area  for  any  purpose  not  authorized 
by  the  right-of-way  grant  or  tempo¬ 
rary  use  permit.  Any  person  occupying 
or  using  Federal  land  without  authori¬ 
zation  is  subject  to  prosecution  and  li¬ 
ability  under  applicable  status  prohib¬ 
iting  trespass. 

Subpart  2882 — Applications 

§  2882.1  Pre-application  activity. 

(a)  Upon  determining  that  a  pro¬ 
posed  pipeline  project  is  contemplated 
which  would  cross  Federal  lands  under 
the  jurisdiction  of  the  Department  of 
the  Interior,  or  two  or  more  Federal 
agencies,  the  proponent  of  such  pro¬ 
ject  is  encouraged  to  promptly  notify 
the  appropriate  office  identified  in 
§  2882.2-2  or  the  Secretary. 

(b)  The  authorized  officer  will  pro¬ 
vide  guidance  to  the  pipeline  project 
proponent  as  to:  (1)  routing  con¬ 
straints  which  exist  because  of  current 
land  status  as  reflected  in  land  use 
plans  and  land  status  records;  (2)  nec¬ 
essary  information  to  be  included  in 
applications  for  right-of-way  grants  or 
temporary  use  permits;  (3)  qualifica¬ 
tions  required  of  applicants;  and  (4) 
identification  of  on-the-ground  investi¬ 
gations  which  will  require  temporary 
use  permits. 

(c)  No  right-of-way  application  pro¬ 
cessing  work,  other  than  that  incurred 
in  the  processing  of  temporary  use 
permits  under  paragraph  (d)  of  this 
section  shall  be  undertaken  by  the  au¬ 
thorized  officer  prior  to  the  filing  of 
an  acceptable  application  together 
with  advance  payment  as  required  by 
§2802.1-2  of  this  title.  Such  work  in¬ 
cludes,  but  is  not  limited  to.  special 
studies  such  as  environmental  analy¬ 
ses,  environmental  impact  statements, 
engineering  surveys,  resource  inven¬ 
tories,  and  detailed  land  record  analy¬ 
ses. 

(d)  No  surveys  or  other  preconstruc¬ 
tion  activities  may  be  conducted  on 


Federal  lands  prior  to  the  issuance  of 
a  right-of-way  grant  except  pursuant 
to  temporary  use  permits  or  other  ap¬ 
propriate  authorizations. 

§  2882.2  Requirements  for  applications  for 
rights-of-way  grants  and  temporary  use 
permits. 

§  2882.2-1  Applicant  qualifications. 

(a)  An  applicant  for  a  right-of-way 
grant  or  temporary  use  permit  must 
be  a  citizen  of  the  United  States,  an 
association  of  such  citizens,  a  corpora¬ 
tion  organized  under  the  laws  of  the 
United  States,  or  of  any  State  or  Ter¬ 
ritory  thereof,  or  a  State  or  local  gov¬ 
ernment.  Each  applicant,  other  than 
individual  citizen  applicants,  or  State 
or  local  governments  or  agents  or  in¬ 
strumentalities  thereof,  shall  state 
that  no  citizen  of  another  country 
whose  laws,  customs,  or  regulations 
deny  similar  or  like  privileges  to  citi¬ 
zens  of  corporations  of  this  country, 
shall  by  stock  ownership,  stockhold¬ 
ing,  or  stock  control,  own  any  interest 
in  the  right-of-way  if  it  is  authorized. 
Each  applicant  corporation  shall  iden¬ 
tify,  to  the  extent  of  its  knowledge,  all 
foreign  individuals  or  entities  who  di¬ 
rectly  or  indirectly  own  over  1  percent 
of  its  voting  shares,  or  who  would  by 
law,  directly  or  indirectly,  own  any  in¬ 
terest  in  the  right-of-way  if  it  were  au¬ 
thorized,  and  shall  provide  the  name, 
address,  and  country  of  citizenship  of 
each  such  individual  or  entity. 

(b)  An  application  by  a  private  cor¬ 
poration  shall  be  accompanied  by  a 
copy  of  its  charter  or  articles  of  incor¬ 
poration.  duly  certified  by  the  proper 
State  official  where  the  corporation 
was  organized  and  a  copy  of  its  bylaws, 
duly  certified  by  the  secretary  of  the 
corporation. 

(c)  A  corporation,  other  than  a  pri¬ 
vate  corporation,  shall  file  a  copy  of 
the  law  under  which  it  was  formed 
and  provide  proof  of  organization 
under  the  same,  and  a  copy  of  its 
bylaws,  duly  certified  by  the  secretary 
of  the  corporation. 

(d)  When  a  corporation  is  operating 
in  a  State  other  than  that  in  which  it 
is  incorporated,  it  shall  submit  a  certi¬ 
ficate  from  the  Secretary  of  State  or 
other  proper  official  of  that  State  in¬ 
dicating  that  it  has  complied  with  the 
laws  of  the  State  governing  foreign 
corporations  to  the  extent  required  to 
entitle  the  company  to  operate  in  such 
State,  and  that  the  corporation  is  in 
good  standing  under  the  laws  of  that 
State. 

(e)  A  copy  of  the  resolution  by  the 
directors  of  the  corporation,  authoriz¬ 
ing  the  filing  of  the  application  shall 
also  be  filed. 

(f)  If  the  corporation  has  previously 
filed  with  the  Department  the  papers 
required  by  this  subsection,  the  re¬ 
quirements  shall  be  held  to  be  met  if, 
in  making  subsequent  applications. 
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specific  references  are  made  to  such 
previous  filing  by  date,  place,  and  case 
number,  and  if  there  have  not  been 
any  amendments  or  revisions  of  the 
corporation’s  charter,  articles  of  incor¬ 
poration.  or  bylaws. 

(g)  If  the  applicant  is  a  partnership, 
association,  or  other  unincorporated 
entity,  the  application  shall  be  accom¬ 
panied  by  a  certified  copy  of  the  arti¬ 
cles  of  association  or  other  similar  doc¬ 
ument  creating  the  entity,  if  any.  The 
application  shall  be  signed  by  each 
partner  or  member  of  the  entity,  and 
each  shall  furnish  the  evidence  of 
qualification  which  would  be  required 
if  the  partner  or  member  were  apply¬ 
ing  separately. 

(h)  If  the  applicant  is  a  State  or 
local  government,  or  agency  or  instru¬ 
mentality  thereof,  the  application 
shall  be  accompanied  by  a  statement 
to  the  effect  and  a  copy  of  the  law, 
resolution,  order,  or  other  authoriza¬ 
tion  under  which  the  application  is 
made. 

(i)  Each  application  by  a  partner¬ 
ship,  corporation,  association,  or  other 
business  entity  shall  disclose  the  iden¬ 
tity  of  the  participants  in  the  entity 
and  shall  include  where  applicable:  (1) 
The  name,  address,  and  citizenship  of 
each  participant  (partner,  associate  or 
other);  (2)  the  name,  address,  and  citi¬ 
zenship  of  each  shareholder  owning  3- 
percent  or  more  of  each  class  of 
shares,  together  with  the  number  and 
percentage  of  any  class  of  voting 
shares  of  the  entity  which  each  share¬ 
holder  is  authorized  to  vote;  and  (3) 
the  name  and  address  of  each  affiliate 
controlled  by,  or  that  controls,  the 
entity,  either  directly  or  indirectly. 
Where  an  affiliate  is  controlled  by  the 
entity,  the  application  shall  disclose 
the  number  of  shares  and  the  percent¬ 
age  of  each  class  of  voting  stock  of 
that  affiliate  owned,  directly  or  indi¬ 
rectly,  by  the  entity.  If  an  affiliate 
controls  the  entity,  the  number  of 
shares  and  the  percentage  of  each 
class  of  voting  stock  of  the  entity 
owned,  directly  or  indirectly,  by  the 
affiliate  shall  be  included.  In  the  case 
of  an  affiliate  that  directly  or  indirect¬ 
ly  controls  the  entity,  the  application 
shall  include  the  name  and  address  of 
each  participant  (partner,  associate,  or 
other)  in  the  affiliate  or,  if  the  affili¬ 
ate  is  a  corporation,  the  name,  address 
and  citizenship  of  each  shareholder 
owning  3  percent  or  more  of  all  shares 
together  with  the  number  and  per¬ 
centage  of  each  class  of  voting  shares 
of  the  entity  which  each  shareholder 
is  entitled  to  vote. 

§  2882.2-2  Application  filing. 

(a)  Applications  for  right-of-way 
grants  and  temporary  use  permits 
shall  be  filed  as  follows:  (1)  Where  the 
Federal  lands  involved  are  under  the 
Jurisdiction  of  the  Bureau  of  Land 
Management,  Department  of  the  Inte¬ 


rior,  application  shall  be  filed  with  any 
State  Office  of  the  Bureau  of  Land 
Management  that  has  jurisdiction 
over  the  Federal  lands  involved. 

(2)  Where  the  Federal  lands  in¬ 
volved  are  imder  the  jursidiction  of 
two  or  more  agencies  of  the  Depart¬ 
ment  of  the  Interior,  or  where  the 
Federal  lands  involved  are  under  the 
jurisdiction  of  one  or  more  agencies  of 
the  Department  of  the  Interior  and 
one  or  more  other  Federal  agencies,  or 
where  the  Federal  lands  involved  are 
under  the  jurisdiction  of  two  or  more 
non-interior  agencies,  the  initial  appli¬ 
cation  may  be  filed  at  the  most  conve¬ 
nient  State  Office  of  the  Bureau  of 
Land  Management,  at  locations  listed 
in  §  1821.2-1  of  this  title.  The  Director. 
Bureau  of  Land  Management  will, 
upon  notice  of  the  application  by  field 
officials,  assign  a  lead  official  and 
notify  the  applicant  where  all  future 
communications  concerning  the  pro¬ 
ject  should  be  directed. 

(3)  Where  the  Federal  lands  in¬ 
volved  are  under  the  jurisdiction  of 
but  one  Federal  agency,  including  Bu¬ 
reaus  and  agencies  with  in  the  Depart¬ 
ment  of  the  Interior  other  than  the 
Bureau  of  Land  Management,  applica¬ 
tions  should  be  directed  to  that 
agency. 

(b)  Applications  filed  with  Federal 
agencies,  such  as  the  Federal  Energy 
Regrulatory  Commission,  to  obtain  a  li¬ 
cense,  certificate,  or  other  authority 
for  a  project  which  involves  rights-of- 
way  over,  upon,  imder,  or  through 
Federal  lands  must  be  simultaneously 
filed  with  the  Bureau  of  Land  Man¬ 
agement  in  accordance  with  the  provi¬ 
sions  of  §  2882.2-2(a). 

(c)  Each  application  for  a  right-of- 
way  grant  or  temporary  use  permit 
will  show  that  the  applicant  has  the 
technical  and  financial  capability  to 
construct,  operate,  maintain,  and  ter¬ 
minate  the  project  for  which  the 
right-of-way  grant  or  temporary  use 
permit  is  requested.  The  application 
shall  state  the  facts  and  contain  sup¬ 
porting  documents  which  demonstrate 
the  applicant’s  capabilities. 

(d)  If  there  are  any  related  right-of- 
way  grant  or  temporary  use  permit  ap¬ 
plications  pending,  or  if  the  appli¬ 
cant’s  plans  include  application  for  ad¬ 
ditional  pipeline  rights-of-way  or  tem¬ 
porary  use  permits,  the  application  for 
a  right-of-way  grant  or  temporary  use 
permit  shall  so  indicate  and  refer  to 
any  previous  applications. 

(e)  Applications  for  right-of-way 
grants  and  temporary  use  permits 
shall  be  filed  on  forms  approved  by 
the  Director  or  appropriate  agency 
head,  shall  be  legible,  and  shall  set 
forth  the  information  required  by 
§  2882.2-2(f).  ' 

(f)  Each  application  for  a  right-of- 
way  or  temporary  use  permit  shall 
contain  the  following: 

(1)  The  name  and  address  of  the  ap¬ 
plicant  and,  if  the  applicant  is  not  an 


individual,  the  name  and  address  of 
the  applicant’s  agent  who  is  autho¬ 
rized  to  receive  notice  of  actions  per¬ 
taining  to  the  application. 

(2)  A  general  description  of  the  pro¬ 
posed  pipeline  system,  including  ele¬ 
ments  of  the  project  which  may  be 
constructed  on  non-Federal  lands. 

(3)  A  general  description  of  all  Fed¬ 
eral  lands  which  would  be  involved  in 
the  pipeline  system,  with  a  statement 
identifying  the  Federal  agencies  con¬ 
cerned. 

(g)  Following  the  filing  of  an  appli¬ 
cation  for  a  right-of-way  grant  or  tem¬ 
porary  use  permit,  the  authorized  offi¬ 
cer  may  require  the  applicant  to  fur¬ 
nish  such  additional  information  as  he 
deems  necessary. 

§  2882.2-3  Other  data  required. 

(a)  Each  application  for  a  right-of- 
way  grant  or  temporary  use  permit 
shall  include  high  quality  and  detailed 
maps  of  the  project. 

(b)  Each  application  for  a  right-of- 
way  grant  or  temporary  use  permit 
shall  include  a  project  description 
which  contains  plans  for  construction, 
operation,  maintenance,  and  termina¬ 
tion  of  the  pipeline.  The  project  de¬ 
scription  shall  be  in  an  acceptable 
format  as  determined  by  the  autho¬ 
rized  officer,  and  in  sufficient  detail  to 
enable  the  authorized  officer  to  deter¬ 
mine  the  feasibility  of  the  pipeline, 
the  benefits  to  the  public  from  the 
proposed  pipeline,  the  pipeline  safe¬ 
guards,  and  whether  the  proposal 
complies  with  these  regulations  and 
the  Act.  The  project  description  shall 
include  at  least  the  following  data: 

(DA  detailed  description  of  the  pro¬ 
posed  pipeline  system. 

(2)  A  detailed  schedule  for  construc¬ 
tion  of  all  facilities  including  manpow¬ 
er  requirements. 

(3)  A  plan  for  the  protection  and  re¬ 
habilitation  of  the  environment 
during  construction,  operation,  main¬ 
tenance.  and  termination  of  the  pipe¬ 
line. 

(4)  An  oil  spill  contingency  plan  to 
repair  any  rupture  during  operation 
and  for  containment  of  effluent  and 
for  restoration  of  damage. 

(5)  A  detailed  description  of  the 
pipeline  construction  techniques  to  be 
used. 

(6)  Total  estimated  construction 
costs. 

(7)  A  description  of  the  applicant’s 
alternate  route  considerations. 

(c)  Each  applicant  for  a  right-of-way 
grant  or  temporary  use  permit  shall 
furnish  sufficient  data  to  enable  the 
authorized  officer  to  identify  the  im¬ 
pacts  on  the  environment  of  the  con¬ 
struction,  operation,  maintenance,  and 
termination  phases  of  the  proposed 
pipeline  system,  including,  but  not 
limited  to: 

(1)  The  changes  in  the  surface  of  the 
land; 
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(2)  The  effect  on  air  quality; 

(3)  The  effect  on  water  quality: 

(4)  Damages  to  or  changes  in  vegeta¬ 
tion; 

(5)  Changes  in  fish  and  wildlife  habi¬ 
tat; 

(6)  The  risk  of  damage  to  public  or 
private  property; 

(7)  The  risk  of  hazards  to  public 
health  and  safety; 

(8)  The  effect  of  the  proposed  pipe¬ 
line  on  individuals  living  in  its  general 
vicinity  who  rely  on  the  fish,  wildlife, 
and  biotic  resources  of  the  area  for 
subsistence  purposes. 

(d)  After  review  of  the  applicant’s 
project  description  required  under 
§  2882.2-3(b),  the  authorized  officer 
may  require  the  applicant  to  perform 
additional  studies  or  submit  additional 
environmental  data,  or  both,  so  as  to 
enable  the  agency  head  or  the  Secre¬ 
tary  or  his  authorized  representative 
to  prepare  an  environmental  state¬ 
ment  in  accordance  with  section 
102(2KC)  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969  (42  U.S.C.  4321 
et  seq.),  and  comply  with  the  require¬ 
ments  of  the  National  Historic  Preser¬ 
vation  Act  of  1966  (16  U.S.C.  470);  the 
Archeological  and  Historic  Preserva¬ 
tion  Act  of  1974  (16  U.S.C.  469  et  seq.); 
Executive  Order  11593,  “Protection 
and  Enhancement  of  the  (hiltural  En¬ 
vironment”  of  May  13,  1971  (36  FR 
8921);  “Procedures  for  the  protection 
of  historic  and  cultural  properties”  (36 
CPR  Part  300);  and  other  laws  and 
regulations  as  applicable. 

(e)  If  the  proposed  right-of-way  or 
temporary  use  permit  area  is  within  a 
Federal  reservation,  the  applicant 
shall  submit  additional  data  as  re¬ 
quired  by  the  authorized  officer  to 
assist  the  Secretary  in  determining 
whether  the  right-of-way  grant  or 
temporary  use  permit  would  be  incon¬ 
sistent  with  the  purposes  of  the  reser¬ 
vation. 

§  2882.3  Application  processing. 

(a)  The  Secretary  shall  notify  the 
House  Committee  on  Interior  and  In¬ 
sular  Affairs  and  the  Senate  Commit¬ 
tee  on  Energy  and  Natural  Resources 
promptly  upon  receipt  of  an  applica¬ 
tion  for  a  right-of-way  grant  for  a 
pipeline  24  inches  or  more  in  diameter 
and  no  right-of-way  grant  for  such  a 
pipeline  shall  be  issued  until  60  days 
(not  counting  days  on  which  the 
House  of  Representatives  or  the 
Senate  has  adjoiimed  for  more  than  3 
days)  after  a  notice  of  intention  to 
issue  the  right-of-way  grant,  together 
with  the  authorized  officer’s  detailed 
findings  as  to  terms  and  conditions  he 
proposes  to  impose,  has  been  submit¬ 
ted  to  such  committees,  unless  each 
committee  by  resolution  waives  the 
waiting  period. 

(b)  Upon  receipt  of  an  application 
for  a  right-of-way  grant,  the  autho¬ 
rized  officer  shall  publish  a  notice  of 


the  application  in  the  Federal  Regis¬ 
ter  and  an  announcement  in  a  news¬ 
paper  or  newspapers  having  general 
circulation  in  the  vicinity  of  the  lands 
affected,  or,  if  in  the  opinion  of  the 
authorized  officer,  the  pipeline  im¬ 
pacts  are  of  a  minor  nature,  the  notice 
of  application  may  be  waived  or  pub¬ 
lished  only  in  a  newspaper  having  gen¬ 
eral  circulation  in  the  area  or  areas  in 
the  vicinity  of  the  affected  Federal 
lands.  The  notice  shall  contain  a  gen¬ 
eral  description  of  the  application  and 
the  Federal  lands  to  be  affected,  to¬ 
gether  with  such  other  information  as 
the  authorized  officer  deems  perti¬ 
nent.  The  notice  shall  state  where  the 
application  and  related  documents  will 
be  held  available  for  interested  per¬ 
sons  to  review.  Copies  of  the  notice 
shall  be  sent  to  the  Governor  of  each 
State  within  which  the  pipeline 
system  would  be  located,  the  head  of 
each  local  government  or  jurisdiction 
within  which  the  pipeline  system 
would  be  located,  and  each  agency 
head. 

(c)  Where  an  application  for  a  right- 
of-way  grant  or  temporary  use  permit 
is  incomplete  or  not  in  conformity 
with  the  law  or  regulations,  the  autho¬ 
rized  officer  may  reject  the  applica¬ 
tion  or  notify  the  applicant  of  the  de¬ 
ficiencies  and  afford  the  applicant  an 
opportunity  to  correct  them.  Where 
deficiency  notices  have  not  been  ade¬ 
quately  complied  with,  the  authorized 
officer  may  reject  the  application  or 
notify  the  applicant  of  the  continuing 
deficiencies  and  afford  the  applicant 
an  opportimity  to  correct  them. 

(d)  The  authorized  officer  may  re¬ 
quire  the  applicant  for  a  right-of-way 
grant  or  temporary  use  permit  to 
submit  such  additional  information  as 
he  deems  necessary  for  review  of  the 
application. 

(e)  An  application  for  a  right-of-way 
grant  or  temporary  use  permit  which 
meets  the  requirements  of  the  Act  and 
of  these  regulations  entitles  the  appli¬ 
cant  only  to  full  review  of  the  applica¬ 
tion.  Such  application  may  be  denied 
if  the  authorized  officer  determines 
that  the  right-of-way  or  use  applied 
for  would  be  inconsistent  with  the 
purpose  to  which  the  Federal  lands  in¬ 
volve^  have  been  committed,  or  would 
otherwise  not  be  in  the  public  interest. 

(f)  The  authorized  officer  shall  hold 
public  meetings  or  hearings  on  an  ap¬ 
plication  for  a  right-of-way  grant  or 
temporary  use  permit  if  he  determines 
that  sufficient  public  interest  exists  to 
warrant  the  tirne  and  expense  of  such 
meetings  or  hearings.  Notice  of  any 
such  meetings  or  hearings  shall  be 
published  in  the  Federal  Register 
and  in  local  newspapers. 

(g)  If  the  application  involves  a 
right-of-way  through  lands  under  the 
jurisdiction  of  two  or  more  Federal 
agencies,  the  authorized  officer  shall 
refer  the  application  to  the  agency 


heads  for  consultation  and  other  ap¬ 
propriate  actions. 

(h)  The  authorized  officer  shall  con¬ 
sult  as  appropriate  with  other  agencies 
as  to  the  application,  any  additional 
information  which  should  be  required 
from  the  applicant,  conditions  or  stip¬ 
ulations  which  should  be  imposed,  and 
whether  the  right-of-way  grant  or 
temporary  use  permit  should  be 
issued. 

(i)  No  right-of-way  grant  or  tempo¬ 
rary  use  permit  over  lands  under  the 
jurisdiction  of  two  or  more  Federal 
agencies  and  not  within  the  jurisdic¬ 
tion  of  the  agency  by  which  the  au¬ 
thorized  officer  is  employed  will  be 
issued  by  the  authorized  officer  with¬ 
out  the  concurrence  of  the  heads  of 
the  agencies  administering  such  lands 
or  his  authorized  representative. 

(j)  Where  the  surface  of  the  Federal 
lands  involved  is  administered  by  the 
Secretary  or  by  two  or  more  Federal 
agencies,  the  Secretary  may,  after  con¬ 
sultation  with  the  non-interior  agen¬ 
cies  involved,  grant  or  renew  a  right- 
of-way  or  temporary  use  permit 
through  the  Federal  lands  involved, 
with  or  without  the  concurrence  of 
the  heads  of  the  agencies  administer¬ 
ing  such  lands.  A  right-of-way  through 
a  Federal  reservation  shall  not  be 
granted  if  the  Secretary  determines 
that  it  would  be  inconsistent  with  the 
purposes  of  the  reservation. 

(k)  A  right-of-way  grant  or  tempo¬ 
rary  use  permit  need  not  conform  to 
the  applicant’s  proposal,  but  may  con¬ 
tain  such  modifications,  terms,  stipula¬ 
tions  or  conditions  including  changes 
in  route  site  location  as  the  authorized 
officer  may  deem  appropriate. 

(l)  No  right-of-way  grant  or  tempo¬ 
rary  use  permit  shall  be  considered  as 
being  in  effect  until  the  applicant  has 
accepted  in  writing  the  terms  and  con¬ 
ditions  of  the  grant  or  temporary  use 
permit.  Written  acceptance  shall  con¬ 
stitute  a  contract  between  an  appli¬ 
cant  and  the  United  States  that,  in 
consideration  of  the  right  to  use  Fed¬ 
eral  lands,  the  applicant  shall  abide  by 
all  terms  and  conditions  contained 
therein  and  the  provisions  of  applica¬ 
ble  laws  and  regulations. 

(m)  at  the  discretion  of  the  autho¬ 
rized  officer,  a  provision  may  be 
placed  in  a  right-of-way  grant  or  tem¬ 
porary  use  permit  requiring  that  no 
construction  or  use  shall  occur  until 
detailed  construction  or  use  plans 
have  been  submitted  to  the  authorized 
officer  and  a  notice  to  proceed  has 
been  issued.  This  requirement  may 
apply  to  the  entire  pipeline  or  seg¬ 
ments  thereof. 

(n)  The  authorized  officer  shall  take 
into  consideration  and,  to  the  extent 
practical,  comply  with  applicable  State 
standards  for  right-of-way  construc¬ 
tion,  operation,  and  maintenance. 
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Subpart  2883 — Administration  of 
rights  granted 

§  2883.1  General  requirements. 

$  2883.1-1  Reimbursement  of  costs. 

Reimbursement  of  costs  for  applica¬ 
tion  processing  and  administration  of 
right-of-way  grants  and  temporary  use 
permits  shall  be  made  in  accordance 
with  §  2802.1-2  of  this  title. 

§  2883.1-2  Rental  payments. 

Holders  of  right-of-way  grants  and 
temporary  use  permits  shall  pay  annu¬ 
ally,  in  advance  the  fair  market  rental 
value  of  the  right-of-way  or  temporary 
use  permit  area  as  determined  by  the 
authorized  officer. 

§  2883.1-3  Bonding. 

The  authorized  officer  may  require  a 
holder  of  a  right-of-way  grant  or  tem¬ 
porary  use  permit  to  furnish  a  bond, 
or  other  security  satisfactory  to  him, 
to  secure  all  or  any  of  the  obligations 
imposed  by  the  right-of-way  grant  and 
temporary  use  permits  and  applicable 
laws  and  regulations. 

§  2883.1-4  Liability. 

(a)  Holders  of  right-of-way  grants  or 
temporary  use  permits  shall  pay  the 
United  States  the  full  value  for  all 
injury  or  damages  to  Federal  lands  or 
other  property  of  the  United  States 
caused  by  the  holder  or  by  its  employ¬ 
ees,  contractors,  or  employees  of  the 
contractors,  and  shall  indemnify  (or 
hold  harmless)  the  United  States 
against  any  liability  for  damage  to  life 
or  property  arising  from  the  autho¬ 
rized  occupancy  or  use:  Provided,  how¬ 
ever,  That  where  a  right-of-way  grant 
is  issued  to  a  State,  or  local  govern¬ 
ment  or  any  agency  or  instrumentality 
thereof,  which  has  no  legal  power  to 
as.«=^ume  such  liability  with  respect  to 
damages  caused  by  it  to  lands  or  prop¬ 
erty,  such  State  or  local  government 
or  agency  in  lieu  thereof  will  be  re¬ 
quired  to  repair  all  damages. 

(b)  Holders  of  right-of-way  grants 
and  temporary  use  permits  issued 
under  these  regulations  shall  be  sub¬ 
ject  to  liability  without  fault  for 
injury  and  damage  to  the  land  and 
property  of  the  United  States  and  for 
costs,  such  as  fire  control,  abatement 
of  oil  spills,  etc.',  up  to  a  specified 
maximum  limit  commensurate  with 
the  foreseeable  risks  or  hazards  pre¬ 
sented.  The  amount  of  no-fault  liabil¬ 
ity  for  each  occurrence  is  hereby  limit¬ 
ed  to  no  more  than  $1,000,000.  Liabil¬ 
ity  for  damage,  injury,  and  costs  in 
excess  of  this  amount  will  be  deter¬ 
mined  by  ordinary  rules  of  negligence. 

§2883.1-5  Common  carriers. 

(a)  Pipelines  shall  be  constructed, 
operated,  and  maintained  as  common 
carriers.  The  owners  or  operators  of 
pipelines  shall  accept,  convey,  trans¬ 
port,  or  purchase  without  discrimina¬ 
tion  all  oil  or  gas  delivered  to  the  pipe¬ 


line  without  regard  to  whether  such 
oil  or  gas  was  produced  on  Federal  or 
non-Federal  lands.  In  the  case  of  oil  or 
gas  produced  from  Federal  lands  or 
from  the  resources  on  the  Federal 
lands  in  the  vicinity  of  the  pipeline, 
the  Secretary  may,  after  a  full  hearing 
with  due  notice  thereof  to  interested 
parties  and  a  proper  finding  of  facts, 
determine  the  proportionate  amounts 
to  be  accepted,  conveyed,  transported, 
or  purchased. 

(b)  The  common  carrier  provisions 
of  this  section  shall  not  apply  to  any 
natural  gas  pipeline  operated  by  any 
person  subject  to  regulation  under  the 
Natural  Gas  Act  or  by  any  public  util¬ 
ity  subject  to  regulation  by  a  State  or 
municipal  regulatory  agency  having 
jurisdiction  to  regulate  the  rates  and 
charges  for  the  sale  of  natural  gas  to 
consumers  within  the  State  or  munici¬ 
pality.  Where  natural  gas  not  subject 
to  State  regulatory  or  conservation 
laws  governing  its  purchase  by  pipe¬ 
line  companies  is  offered  for  sale,  each 
pipeline  company  shall  purchase, 
without  discrimination,  any  such  natu¬ 
ral  gas  produced  in  the  vicinity  of  the 
pipeline. 

(c)  The  authorized  officer  shall  re¬ 
quire,  prior  to  issuing  or  renewing  a 
right-of-way  grant,  that  the  applicant 
submit  and  disclose  all  plans,  con¬ 
tracts,  agreements,  or  other  informa¬ 
tion  or  material  which  the  authorized 
officer  deems  necessary  to  determine 
whether  a  right-of-way  grant  shall  be 
issued  or  renewed  and  the  terms  and 
conditions  which  should  be  included  in 
the  grant.  Such  information  may  in¬ 
clude,  but  is  not  limited  to: 

(1)  Conditions  for,  and  agreements 
among,  owners  or  operators  regarding 
the  addition  of  pumping  facilities, 
looping,  or  otherwise  increasing  the 
pipeline  or  terminal’s  throughput  ca¬ 
pacity  in  response  to  actual  or  antici¬ 
pated  increases  in  demand; 

(2)  Conditions  for  adding  or  aban¬ 
doning.  intake,  offtake,  or  storage 
points  or  facilities;  and 

(3)  Minimum  shipment  or  purchase 
tender;^. 

§  2883.1-6  Export. 

With  certain  exceptions,  domestical¬ 
ly  produced  crude  oil  transported 
through,  a  pipeline  is  subject  to  the 
provisions  of  Section  28(u)  of  the  Min¬ 
eral  Leasing  Act  of  1920  (41  Stat.  449), 
as  amended  (30  U.S.C.  185),  and  the 
Export  Administration  Act  of  1969  as 
amended  (50  U.S.C.  2401),  and  may 
not  be  exported  without  Presidential 
and  congressional  approval. 

§  2883.2  Holder  activity. 

(a)  The  actions  of  holders  of  right- 
of-way  grants  or  temporary  use  per¬ 
mits  shall  be  regulated  by  the  appro¬ 
priate  agency  head  having  jurisdiction 
over  the  Federal  lands  involved,  unless 
other  arrangements  are  agreed  to  by 
the  authorized  officer  and  agency 
head. 


(b)  An  applicant  shall  promptly 
notify  the  authorized  officer  of  any 
changes  in  its  plans,  financial  condi¬ 
tion,  or  other  factors  relevant  to  the 
application,  and  shall  modify  the  ap¬ 
plication  promptly  to  reflect  any  such 
changes.  If  the  requirements  of  this 
subsection  are  not  complied  with  in 
the  opinion  of  the  authorized  officer, 
he  may  reject  the  application. 

(c)  Any  proposed  change  in  the 
route  of  the  pipeline  or  change  in  the 
use  of  Federal  lands  under  the  Act  will 
require  an  amended  or  new  right-of- 
way  grant  or  temporary  use  permit 
from  the  authorized  officer.  Any  un¬ 
authorized  activity  may  be  subject  to 
prosecution  under  applicable  statutes 
and  liability  for  trespass. 

(d)  Holders  of  pipeline  right-of-way 
grants  issued  before  November  16, 
1973,  must  apply  under  the  Act  and 
these  regulations  for  modifications  of 
the  route  or  change  in  the  use  of  Fed¬ 
eral  lands  in  connection  with  such 
right-of-way. 

(e)  The  authorized  officer  may 
ratify  or  confirm  a  right-of-way  grant 
or  temporary  use  permit  that  was 
issued  under  any  provision  of  law  if 
the  right-of-way  grant  or  temporary 
use  permit  is  modified  to  comply  with 
the  provisions  of  the  Act  and  regula¬ 
tions.  Such  modifications  are  subject 
to  the  joint  approval  of  the  right-of- 
way  holder  and  the  authorized  officer. 

§  2883.3  Construction  procedures. 

(a)  Unless  otherwise  stated  in  the 
right-of-way  grant  or  temporary  use 
permit,  construction  may  proceed  im¬ 
mediately  after  delivery  to  the  autho¬ 
rized  officer  of  the  applicant’s  written 
acceptance  of  the  right-of-way  grant  ^ 
or  temporary  use  permit. 

(b)  If  a  notice  to  proceed  require¬ 
ment  has  been  imposed  under 
§  2882.3(m),  the  holder  shall  initiate 
no  construction,  occupancy,  dr  use 
until  the  authorized  officer  issues  an 
appropriate  notice  to  proceed. 

§  2883.4  Operation  and  maintenance. 

(a)  Prior  to  the  beginning  of  pipeline 
operations,  the  holder  shall  submit  to 
the  authorized  officer  a  certification 
of  construction,  verifying  that  the 
pipeline  system  has  been  constructed 
and  tested  in  accordance  with  the 
terms  of  the  right-of-way  grant,  and  in 
compliance  with  any  required  plans 
and  specifications,  and  applicable  Fed¬ 
eral  and  State  laws  and  regulations. 

§  2883.3  Immediate  temporary  suspension 
of  activities. 

(a)  If  the  authorized  officer  deter¬ 
mines  that  any  activity  being  conduct¬ 
ed  or  tolerated  by  a  holder  within  a 
right-of-way  or  temporary  use  permit 
area  is  endangering  public,  health  or 
safety  or  the  environment,  he  shall 
order  the  immediate  suspension  of 
that  activity. 
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(b)  The  authorized  officer  may  order 
immediate  suspension  of  an  activity  ir¬ 
respective  of  any  section  that  has  been 
or  is  being  taken  by  another  Federal 
agency  or  a  State  agency. 

(c)  The  authorized  officer  may  give 
an  immediate  suspension  order  orally 
or  in  writing  at  the  site  of  the  activity 
to  the  holder  or  a  contractor  or  sub¬ 
contractor  of  the  holder,  or  to  any 
representative,  agent,  employee,  or 
contractor  of  any  of  them,  and  the 
suspended  activity  shall  cease  at  that 
time.  As  soon  as  practicable,  the  au¬ 
thorized  officer  shall  confirm  the 
order  by  a  written  notice  to  the  holder 
addressed  to  the  holder  or  the  holder’s 
designated  agent. 

(d)  An  order  of  temporary  suspen¬ 
sion  of  activities  shall  remain  effective 
until  the  authorized  officer  issues  an 
order  permitting  resumption  of  activi¬ 
ties. 

(e)  At  any  time  after  an  order  of  sus¬ 
pension  has  been  issued,  the  holder 
may  file  with  the  authorized  officer  a 
request  for  permission  to  resume.  The 
request  shall  be  in  writing  and  shall 
contain  a  statement  of  the  facts  sup¬ 
porting  the  request. 

(f)  The  authorized  officer  may 
render  an  order  to  either  grant  or 
deny  the  request  to  resume  5  working 
days  of  the  date  the  request  is  filed.  If 
the  authorized  officer  does  not  render 
an  order  on  the  request  within  5  work¬ 
ing  days,  the  request  shall  be  consid¬ 
ered  denied,  and  the  holder  shall  have 
the  same  right  to  appeal  the  denial  as 
if  an  order  denying  the  request  had 
been  issued. 

§  2883.6  Suspension  and  termination  of 
right-of-way  grants  and  temporary  use 
permits 

(a)  If  the  right-of-way  grant  or  tem¬ 
porary  use  permit  provides  by  its 
terms  that  it  shall  terminate  on  the 
occurrence  of  a  fixed  or  agreed-upon 
condition  or  event,  the  right-of-way 
grant  or  temporary  use  permit  shall 
thereupon  automatically  terminate  by 
operation  of  law,  unless  some  other 
procedure  is  specified  in  the  right-of- 
way  grant  or  temporary  use  permit. 

(b)  The  authorized  officer  may  insti¬ 
tute  procedures  for  suspension  or  ter¬ 
mination  of  a  right-of-way  grrant  or 
temporary  use  permit  if  he  determines 
that: 

(1)  The  holder  is  unwilling,  unable 
or  has  failed  to  comply  with  any  term. 


condition,  or  stipulation  of  the  right- 
of-way  grant,  temporary  use  permit  or 
applicable  laws  or  regulations. 

(2)  The  holder  has  deliberately 
failed  to  use  the  right-of-way  for  the 
purpose  for  which  it  was  granted  or  re¬ 
newed  for  a  continuous  2-year  period. 

(c)  Where  the  authorized  officer  de¬ 
termines  that  a  situation  under 
§  2883.6(b)  exists,  he  shall  give  notice 
to  the  holder,  and  refer  the  matter  to 
the  Office  of  Hearings  and  Appeals  for 
a  hearing  before  an  Administrative 
Law  Judge  pursuant  to  43  CFR  Part  4. 
The  authorized  officer  shall  suspend 
or  terminate  the  right-of-way  grant  if 
the  Administrative  Law  Judge  deter¬ 
mines  that  grounds  for  suspension  or 
termination  exists  and  that  such 
action  is  Justified. 

§  2883.7  Change  in  Federal  jurisdiction  or 
disposal  of  lands. 

(a)  Where  a  right-of-way  adminis¬ 
tered  under  these  regulations  tra¬ 
verses  Federal  lands  that  are  trans¬ 
ferred  from  one  Federal  agency  to  an¬ 
other,  the  transfer  shall  not  operate  to 
terminate  or  modify  the  right-of-way 
or  the  right-of-way  grant,  unless  oth¬ 
erwise  provided  by  law.  The  Secretary 
shall  continue  to  administer  the  right- 
of-way  and  the  right-of-way  grant,  in¬ 
cluding  renewals  thereof,  and  collec¬ 
tion  of  rentals  and  other  payments, 
unless  the  transfer  instrument  pro¬ 
vides  otherwise.  Temporary  use  per¬ 
mits  shall  likewise  continue  under  the 
Secretary’s  administration,  except 
where  otherwise  provided  by  law  or  by 
the  instrument  of  transfer. 

(b)  Where  a  right-of-way  adminis¬ 
tered  under  these  regulations  tra¬ 
verses  Federal  lands  that  are  trans¬ 
ferred  out  of  Federal  ownership,  the 
transfer  shall  not  operate  to  terminate 
or  modify  the  right-of-way,  unless  oth¬ 
erwise  provided  by  law,  and  the  new 
owner  of  the  land  shall  take  title 
thereto  subject  to  the  right-of-way. 
Unless  otherwise  provided  by  law  or 
by  the  instrument  of  transfer,  the  Sec¬ 
retary  shall  continue  to  administer  the 
right-of-way  and  the  right-of-way 
grant,  including  renewals  thereof  and 
collection  of  rentals  and  other  pay¬ 
ments.  Temporary  use  permits  shall 
terminate  upon  such  transfer. 

§  2883.8  Restoration  of  Federal  lands. 

(a)  Upon  termination  of  a  right-of- 
way  grant  or  temporary  use  permit 


and  in  the  absence  of  any  agreement 
to  the  contrary,  if  all  moneys  due  the 
Federal  Government  thereunder  have 
been  paid,  the  holder  of  the  right-of- 
way  grant  or  temporary  use  permit 
shall  be  allowed  6  months  or  such  ad¬ 
ditional  time  as  may  be  granted  in 
which  to  remove  from  the  right-of-way 
or  temporary  use  permit  area  all  prop¬ 
erty  or  improvements  of  any  kind 
placed  thereon;  but  if  not  removed 
within  the  time  allowed,  all  such  prop¬ 
erty  and  improvements  may  be  re¬ 
moved  and  disposed  of  by  sale  or  oth¬ 
erwise  by  the  authorized  officer  at  the 
holder’s  sole  expense.  The  holder  of 
the  right-of-way  grant  or  temporary 
use  permit  shall  be  liable  for  all  costs 
Incurred  by  the  United  States  to  dis¬ 
mantle  and/or  remove  the  property 
and  improvements  from  Federal  lands 
and  to  restore  the  lands  to  a  condition 
acceptable  to  the  authorized  officer. 

(b)  Upon  termination  of  a  right-of- 
way  grant  or  temporary  use  permit  by 
expiration  or  by  cancellation,  the 
holder  shall  restore  the  lands  to  a  con¬ 
dition  satisfactory  to  the  authorized 
officer.  The  holder  shall  furnish  the 
United  States  security  sufficient  to 
assure  performance  of  this  obligation; 
the  security  shall  not  be  released  by 
the  authorized  officer  until  he  deter¬ 
mines  that  there  has  been  satisfactory 
compliance  with  this  obligation. 


Subpart  2884 — Appeals 

§  2884.1  Appeals  procedure. 

(a)  All  appeals  under  this  section 
shall  be  taken  in  accordance  with  Part 

4  of  43  CFR  from  any  final  decision  of 
the  authorized  officer  to  the  Office  of 
the  Secretary,  Board  of  Land  Appeals. 

(b)  All  actions  taken  under  this  sec¬ 
tion  shall  remain  effective  pending 
any  appeal  taken  unless  the  Secretary 
or  his  delegate  rules  otherwise,  and 
the  provisions  of  43  CFR  4.21(a)  shall 
not  apply  to  such  appeals. 

5  2802.1-2  [Amended] 

4.  Section  2802.1-2(aKll)  and  (12)  of 
Subpart  2802  of  this  title  are  hereby 
deleted. 

Gtnr  R.  Martin, 
Assistant  Secretary  of 
the  Interior. 

February  27, 1978. 

[FR  Doc.  78-5513  FUed  3-1-78;  8:45  am] 
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